Firth Rixson Forgings Ltd

Derbyshire Dales District Council

A. Introduction:

1. This is an appeal by Firth Rixson Forgings Ltd (‘the company’) against the
issue of an abatement notice dated 6™ October 2008 by Derbyshire Dales District

Council (‘the council’) under the terms of the Environmental Protection Act 1990.

2. The grounds cited in the notice of appeal under the Statutory Nuisance

{Appeals) Regulations 1995 are as follows:

a. The Abatement Notice is not justified by S.80 of the 1990 Act as no
statutory nuisance exists and/or the assessment undertaken by Vibrock

Limited on behalf of DDDC is flawed or, in the alternative,

b. Best practicable means were used to prevent, or to counteract the effects

of, the nuisance or, in the alternative;

c. There has been some informality, defect or error in, or in connection
with, the Abatement Notice which is material or, in the alternative;
DDDC has unreasonably refused to accept compliance with alternative
requirements and the requirements of the Abatement Notice are

unreasonable in character or extent or, in the alternative;

d. The time allowed for compliance is not reasonably sufficient for

purpose.




Those grounds neatly summarise the issues before the court.
1. Was the notice defective?
2. Was there a statutory nuisance?
3. Ifthere were a nuisance has the company used the best practicable means
to avoid the nuisance and/or made reasonable alternative suggestions?

4. Should the court uphold, vary or dismiss the notice?

B. . Background

1. The company’s factory premises are in Darley Dale. It is an area of mixed
residential and industrial properties. It is on the busy A6 road which carries heavy

traffic. It was established there in 1941 when it needed no planning permission.

2. Itis involved (among other matters) in the forging of critical parts for the
aerospace industry — critical in the sense that any failure of a part would be

catastrophic.

3. In 1997 the company purchased and installed a 5600T screw press. It sited it in
front of the factory across the A6 from a number of residential properties on Dale
Road North.

4. Over the years the council received a large number of complaints from the
occupants of those properties about the noise emanating from the press and the

vibrations caused thereby in their houses.

5. The company and the council worked together to find a solution, but the
complaints did not diminish. Eventually they reached an impasse about the way
forward. The council sought expert advice and, in the light of it, issued the

Abatement Notice on the 6" October 2008. The company appealed.

C. The Issues

1. The Validity of the Notice




1.1 The Abatement Notice provided as follows:
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..the council being satisfied of the existence of noise amounting to a statutory

nuisance under 5.79(1)(g) of the (Environmental Protection Act 1990) at Firth

Rixson Forgings Ltd... arising from the 5600t press hereby require you ... within 4

months of the service of this notice to abate the same.’

1.2. There is no doubt that the notice was in terms that are provided for in 5.80 (1) of

1.3.

1.4

1.5

the Act. But the company argues that there was insufficient detail for it to know
what was being required of it. The failure to specify what works were expected
of the company meant that it had no idea what it needed to concentrate on
hours of work or engineering works like resiting the press. In particular it was
argued that the company would have no idea whether any abatement of the
nuisance which it managed to achieve would be sufficient to avoid a criminal

prosecution.

The council’s response was that it was for the company to determine how best to
abate the nuisance: the company had an expertise which the council lacked and
in any event, leaving the company to determine how to abate the nuisance left it

free to determine the most commercially sensible way of doing so.

Mr Braund, the council’s Head of Environmental Health indicated that the time
period recommended to the council’s Community and Environment Committee
was three months (albeit four months was adopted), and that that comparatively
short period of time had been chosen because a reduction in hours of operation
had been mooted between the parties. 1t would, in my judgment, have been wise
to make this clear to the company, if not in the terms of the notice then by other
means. But I see nothing wrong in the council’s leaving the company to decide
what measures to take to abate the nuisance. If the council had prescribed works
to be effected but, like the earlier measures, they in due course failed to abate the

nuisance, all would be lost to it and the residents.

1 rule that the abatement notice is valid.




2.

2.1

2.2.

2.3.

2.4

The Statutory Nuisance

The council’s evidence was in three parts — that of the local residents, that of its

own officers and that of the experts from a firm called Vibrock.

All the residents lived in properties opposite the forge. With the exception of
one, they were all in the area before the press was installed and some were
lifelong residents of Darley Dale. The nuisance (if it were one) came to them

rather than they to it.

They variously described the noise made by the press as like an explosion, a
sonic boom and like being under siege by a battering ram. Sofas and beds were
described as shaking. The noise and vibrations started as early as 6.00am and
continued until 10.00pm, sometimes midnight. Conversations had to be
temporarily suspended. Some of them worked from home and found
concentration difficult. But the main complaint was a lack of any peace and
quiet and freedom from vibrations at any time particularly early morning and late

evenings, when they were endeavouring to sleep.

They had complained to the council over the years. They had commissioned
their own report from noise consultants as long ago as 1999; encouraged by its
finding that there was a nuisance, they pressed the council for action. Twice they
had gone to the Local Government Ombudsman unsuccessfully complaining
about the council’s refusal to serve an Abatement Notice. Most of them
acknowledged that the company had taken a number of noise abatement
measures, but in their view they had not been successful. They formed their own
action group. There is no doubt that the number of complaints increased
thereafter. There was (generally) no desire that the forge should be closed,

merely that they be relieved of the press noise and vibrations.




2.5. It was put to them on behalf of the company that the difficulties were being
exaggerated, but they were resolute in their responses. With perhaps one
exception none of them had any cause to hold a grievance against the company.
Some of them had sought and been granted planning permission for extensions to
their properties or even a new residence but in my judgement this did not detract

from their complaints; they had lives to live,

2.6. Bearing in mind the lengths they had gone to some ten years ago -
commissioning their own report — by and large I took the view that these were
genuinely and reasonably held grievances. Irecognise however that the
formation and activities of the action group may well have caused some to
complain who would otherwise not have done so; and that others may have been

more persistent in their complaints than they otherwise would.

2.7. Mr Braund had been involved in the issue throughout, and readily acknowledged
the cooperation of the company in endeavouring to find a solution over the years.
His department had maintained a log of complaints. It contained repeated
complaints from one resident whom the council acknowledged to be obsessive
and unreliable. A total of 16 households had registered complaints. I do not read
into the failure to maintain the log until 2001 or a list of the complainants until
2003, that there were no complaints before then; rather that it was then obvious

that it would be wise to record them.

2.8. Mr Braund had not evaluated the area but in my judgement that was hardly
necessary; he knew it well enough though it may have been wise formally to

have put the area’s nature into the equation before reaching his conclusion.

2.9. He instigated his own monitoring inside some of the properties and concluded
that *....thumps, audible, can cause objects and fittings within the houses to
vibrate and emit other forms of noise’. The noise levels were not high but were

intrusive enough for him to be sure that they would disturb his sleep.




2.10.When the company refused to give a proposed undertaking about limiting its
hours of work he in turn declined to accept the terms of a memorandum of
understanding from the company. This led to the council’s devising of an action
plan which included the appointment of noise consultants. Its instructions to the
consultants ‘to gather evidence quality information to support the council’s case’
was unfortunately worded but I am satisfied that the consultants understood the

need to be independent and impartial.

2.11.The company’s request for joint monitoring was declined. The differences of
view of the noise experts may have been avoided if there had been joint
monitoring but I understand the wish for wholly independent data. It is
unfortunate however that the residents’ refusal to allow access to the company’s

noise consultants MAS left the company at a disadvantage.

2.12.The council’s expert evidence was given by the Vibrock representatives, Mr
Norman and Mr Wilton. It will be convenient to review their evidence later at the

same time as I consider that of the company’s expert Mr Stigwood of MAS.

2.13.As to the company’s evidence on the 1ssue of whether there was a statutory
nuisance; it fell into two broad bands; firstly a number of company employees
and ex-employees and Darley Dale residents and businessmen; and secondly the

expert evidence.

2.14.As to the first set of witnesses, theirs and other evidence persuaded me that the
noise from the factory generally had subsided considerably over the years by
virtue of the removal of old and the introduction of modern equipment; and by
moderation in the hours when the noisy operations were undertaken. Neither
those who worked or had worked in the factory (where the noise and vibrations
were undoubtedly at their peak) nor those who lived or worked nearby found the
operation of the press in any sense a problem. None of the residents however

lived within half a mile of the factory; and employees are hardly likely to bite off




the hand that feeds them. Nonetheless I accept the broad purport of their

evidence.

2.15. As to the expert evidence, there was a considerabie, perhaps even fundamental,
divergence of opinion between Mr Norman of Vibrock (for the council) and Mr
Stigwood of MAS (for the company) on the noise issue. Mr Stigwood
challenged Mr Norman’s methodology and vice versa. The full arguments are
set out in the helpful written final submissions which the parties prepared and I

do not find it necessary to repeat them here.

2.16. However it is appropriate to summarise what seem to me to be the salient

features.

2.17. Mr Stigwood argued that the appropriate method of measuring the noise inside
the building was outlined in BS4142. That document described a procedure
whereby measurements taken from outside the building would be used to assess
the likelihood of complaints about the noise inside the building. It involved a

process of averaging the noise.

2.18. Mr Norman rejected the use of BS4142 for the following reasons:

a) measuring the inside noise from outside was inappropriate when it was

possible to measure it from the inside;

b) it took no account of the noise attenuation properties of the buildings ;

¢) averaging was not appropriate when it was not the average noise — merely the

peaks within it — that caused the problem;

d) the British Standard was not designed to assist with low frequency noise

which on any account was a major source of the problem.




2.19. Mr Stigwood retorted that these did not amount to good reasons for departing

from BS4142 —what he called the *first port of call’; in particular

(a) it referred specifically to low frequency noises such as humming;

(b) averaging, because of the way it worked, gave adequate credit for the

‘peaks’.

2.20 Ttis not easy for a layman to determine the minutiae of the difference of view.

2.21.

But [ was influenced by the following:

(a) The paragraph under the heading ‘Scope” in BS 4142 does not appear
to me to be prescriptive. It does not appear to suggest that inside noises must
be addressed by taking outside measurements; merely that if measurements are
taken from the outside (as sometimes they necessarily must) then the

procedure described in the Standard should be adopted.

(b) I see no logic in taking measurements from the outside and then
extrapolating therefrom what the inside noise would be when it is possible to

take the measurements from the inside.

{c) BS4142 was meant to assist the process of assessing the likelihood of
complaints: on Mr Stigwood’s data it was distinctly inaccurate in that process.

However I recognise that there may be a number of reasons for that.

(d)  Averaging — despite all the compensating factors within the British
Standard formula — did not seem to do justice to the nature of the complaint —

the noise at its peak.

For those reasons 1 did not find it appropriate to reject Mr Norman’s findings

as unreliable on the basis that he had used the wrong methodology. That, of




2.22.

2.23.

course, does not mean that I rejected Mr Stigwood’s data, merely that they

came via a different methodology from Mr Norman’s.

There were other criticisms of Mr Norman’s processes by Mr Stigwood, such
as the placement of his measuring equipment. Other arguments for preferring
Mr Stigwood’s evidence to Mr Norman’s were propounded on behalf of the
company- like Mr Stigwood’s greater forensic experience and Mr Norman’s
lack of understanding of his role as an expert and errors in the presentation of
the Vibrock data. None of these factors persuaded me that Mr Stigwood’s

evidence was fundamentally better based than Mr Norman’s.

Mr Norman adopted three different approaches to his noise measurements.

(a) BS8233 Sound Insulation and Noise Reduction for Buildings — Code of

Practice.

This Standard set the main criteria as reasonable resting and sleeping
conditions and good listening conditions. It prescribed a good level for
bedrooms as 30 dB and a reasonable level of 35dB. The maximum reasonable
noise level for a ‘single noise event’ in a bedroom was 45 dB, a level which

was endorsed in a World Health Organisation publication.

Mr Norman assessed a ‘good’ maximum level to be 40 dB. Using the BS
8233 method the reasonable maximum level of 45dB was exceeded at Lime
Cottage on a number of occasions. I acknowledge Mr Stigwood’s caveat
about the level of 45dB, that it was aspirational, used in design and planning;
well over half the population were subject to higher levels currently, but that

was a long way from saying that they suffered from a nuisance.

(b) DEFRA/ Salford University Low Frequency Criterion Curves.

This was a method proposed to deal with the difficulty of measuring low
frequency noise, which by all accounts was a major contributor to the

problem with the press. The conclusion drawn by Mr Norman from the
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curves was that they showed potential for disturbance at the surveyed
properties and highlighted a potential issue with the low frequency noise from

forge events.

I have the same difficulties with MAS’s criticism of the comparison of peaks
rather than averages of noise in relation to the DEFRA guidance as I had in

relation to averages mentioned in relation to BS4142.

(c) Noise Rating (NR) Curves.

By this method, the curves were applied to the octave band sound levels of the
noise event. The results showed that there was potential for disturbance from
the forge events. [ am afraid I find it very difficult to come to a conclusion on
Mr Stigwood’s criticism that the curves were applied incorrectly and wrongly

reduced the levels they applied to render the measurement more onerous.

2.24. Mr Norman’s overall conclusions based on the data were that ‘there is clearly
noise disturbance at the residential properties surveyed. There is potential for
the forge events to exceed recommended limits for noise level inside
buildings’, particularly during the night time period of 23:00 to 07:00. To that
he added the unanimous views of the three Vibrock engineers that ‘witnessed

emissions....constitute a statutory nuisance’.

2.25. 1 turn now to the MAS report on noise. 1 made it clear that I was not persuaded
by Mr Stigwood’s criticisms of Mr Norman’s part of the Vibrock report that 1
ought to reject his findings. But this does not mean that I find Mr Stigwood’s

findings valueless.

2.26. Mr Stigwood was considerably hampered by the residents’ eventual refusal to
allow him access. However from the measurements taken at 1 Carr View there
was recordable noise but the press events did not dominate the noise and were

minor compared to other sources of noise such as traffic.
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2.27. Mr Stigwood made a number of findings about the fransmission routes of the
noise and vibrations but in my judgment these were not relevant to the issue of
whether there was a nuisance, merely to the question of whether best practicable

means had been utilised to negative the effects of any noise nuisance.

2.28. On his findings the DEFRA guidance had not been breached.

2.29 His overall conclusions specifically taking into account the nature of the area
was that the noise level fell well below the levels required to be a statutory

nutsance.

2.30. As to vibration I ruled earlier that the expression ‘noise’ in the notice included
it - see 5.79 (7) of the Act.

2.31. Mr Wilton was responsible for that part of the Vibrock report which dealt with
vibrations. Mr Stigwood did not have the same difficulties with the data as he

did with the noise readings but still felt unhappy about some elements.

2.32. There was agreement that the appropriate measure was vibration dose values —
VDV, agreement that there was perceptible vibration at the three dwellings
assessed; and agreement that the vibrations were not serious enough to cause
damage. Mr Wilton thought it likely that despite that assurance the persistence

of the press may still cause the residents to fear damage.

2.33. As to the VDV’s, the only real difference was one of emphasis; Vibrock
emphasised when there was low probability or possibility of adverse comment;
MAS that there was an absence of a probability of adverse comments and

occasions when there was no possibility of it.

2.34. 1 found Mr Wilton’s analysis of the ‘correlations’ between upstairs and
downstairs, between comments and readings and between the households
persuasive; as was his contention that it was perfectly obvious when the press
events were occurring and that the intermittent and impulsive vibrations

coincided therewith.
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2.35. As with the noise Mr Stigwood thought the vibration well below the level that

residents in a mixed residential/industrial area would regard as a nuisance.

2.36. Where does all this leave the court? [ ignored the findings of the residents’ 1999
report as it was common ground that since then the noise levels had both reduced
and changed in character; but I noted the view of Mr Braund that there was a
nuisance; of Mr Norman that the noise amounted to a nuisance; and of Mr
Wilton that the vibrations so amounted. 1 contrasted that with the view of Mr
Stigwood that neither the noise nor the vibration (separately) amounted to a
nuisance. [ inferred that he took the view that there was not a nuisance even

when they were considered together.

2.37. It seemed to me that 1 needed to consider which view sat more comfortably with

the other evidence. That included the following:

{a) The views of the residents affected; while there may have been some
frustration leading to some overstatement by some of them, broadly I found their
grievances to have been genuinely and reasonably described; broadly I did not

regard the residents as vindictive,

(b) The fact that the company brought the press and its problems to the

residents; the residents did not go to it.

(©) The length of time the problem had subsisted - some twelve years. |
did not draw the inference suggested by the company that the failure to serve an
Abatement Notice until 2008 must mean that even the council was not

persuaded of the existence of the nuisance until then.

(d) The repetitive nature of the noise and accompanying vibrations. Mr
Wilton’s description of the scenario was telling — sometimes hundreds of forge

events in the day; approximately six pressings for each item at up to nine second
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intervals, day after day for twelve years, for up to sixteen, sometimes eighteen,

hours a day.

(e) The nature of the area. I agree that the industrial side must mean that
residents could not expect the same degree of tranquillity that a purely
residential area might attract. But none of the residents had any difficulty
coping with the traffic noise, or with all the noise emissions from all the other

industrial units. It was the press events alone that caused concern.

2.38. The parties have drawn my attention to a number of cases dealing with the
requirements for a statutory nuisance. There are references to the need to show a
material interference with the enjoyment of neighbouring land and for the need
for the interference to be unreasonable; and references to the nuisance interfering
with the personal comfort of the residents, in the sense that it materially affected
their well being. [ struggled with the notion that it was unreasonable for the
company to catry on its well established business but the introduction of the
press was a unilateral decision (albeit the council was aware) and it marked a sea
change in how the company operated at least so far as its operations impacted on

others.

2.39, 1 find that the criteria for establishing a statutory nuisance are met. I find that at
the date of the service of the Abatement Notice, the noise (including vibration)
emitting from the 5600T press caused a statutory nuisance to the residents of

* Dale Rd North, Darley Dale.

3. Best Practicable Means

3.1 Regulation 2(2)(e)(i) of the Statutory Nuisance {Appeals) Regulations 1993
provides a ground of appeal against the serving of an Abatement Notice in
circumistances such as those in this case ‘that the best practicable means were used

to prevent, or counteract the effects of, nuisance’. S.79(9) defines ‘practicable’ in
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this context as meaning ‘reasonably practicable having regard among other things
to local conditions and circumstances, the current state of technical knowledge

and financial implications.’

3.2. The burden of proof however lies on the company on the balance of

3.3

34,

3.5

probabilities.

As has been touched upon earlier, the council acknowledged lacking the
expertise to put forward specific engineering proposals which might resolve the
issues with the company’s neighbours. But the company itself recognised that
there were two theoretical engineering solutions (though neither was guaranteed
to be successful); they were the installation of anti-vibration foundations and the
re —siting of the press. A further option, extra furnaces, emerged during the

course of the evidence.

1 do not find it necessary to go into great detail about these proposals. The
company’s evidence via its chief financial officer Mr Bland and the factory’s
General Manager Mr Quigley as to the two solutions requiring engineering
works to the press, was to the effect that both of them would be expensive;
would cause the press 1o go out of operation for considerable pertods,
particularly because of the process of revalidation by its customers which they
would entail; would interrupt continuity of supply and accordingly run the very
real risk of customers turning to other suppliers. Some of the company’s
arguments were based on expert views which were not before me. Whilst some
deficiencies in the company’s evidence may have been exposed, the council
itself called no evidence to counteract its propositions. In those circumstances it
would be very hard for me not to accept the company’s argument about the
impracticability of the two engineering solutions. So, too, with the furnaces; I
accept the company’s evidence that there was not the room for extra furnaces

and even if there were, they would not resolve the issue.

So I find that 1t was not practicable to install anti~ vibration foundations or extra

furnaces or to resite the press.







